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EXECUTIVE  SUMMARY 


In  its  Report  on  Public  Inquiries,  the  Ontario  Law  Reform  Commission 
concludes  that,  while  public  inquiries  should  be  retained,  the  law  governing  them 
should  be  reformed  to  protect  individuals.  Public  inquiries  have  played  an 
important  role  in  the  history  of  both  the  province  and  the  country  as  a  whole. 
Although  their  impact  is  difficult  to  judge,  they  have  often  dealt  with  the 
pressing  concerns  and  controversies  of  the  day,  as  well  as  many  aspects  of  the 
longer  term  policy  agenda.  Public  inquiries  have  become  an  important  part  of 
government,  distinct  from  the  Legislature,  the  executive,  and  the  judiciary. 
However,  the  activities  of  two  recent  Ontario  public  inquiries  have  been  shaped, 
and  in  one  case  terminated,  by  judicial  proceedings  raising  questions  about  the 
utility  and  fairness  of  public  inquiries. 

The  Commission  observes  that  there  are,  in  effect,  two  kinds  of  public 
inquiry;  those  dealing  primarily  with  policy  formulation,  and  those  investigating 
wrong-doing.  It  is  the  latter  kind  of  inquiry  that  impacts  most  seriously  on  a 
person's  rights,  and  will  therefore  be  most  affected  by  the  Commission's  reform 
proposals. 

In  order  to  respond  to  concerns  that  have  been  expressed  regarding  public 
inquiries,  the  Commission  makes  a  number  of  recommendations  designed  to 
minimize  the  prejudice  and  unfairness  that  results  from  the  public  inquiry 
process,  without  impairing  the  execution  of  their  mandates.  The  Commission 
recommends,  for  example,  that,  subject  to  certain  exceptions,  everyone 
summoned  to  testify  before  a  public  inquiry  should  have  a  statutory  right  to 
refuse  to  testify  on  the  grounds  that  such  testimony  might  incriminate  him  or 
her.  The  Commission  also  recommends  that  where  an  inquiry  believes  that  a 
person  will  be  subject  to  serious  allegations  of  misconduct  in  public  proceedings 
of  the  inquiry,  the  inquiry  should  give  the  person  notice  of  such  allegations,  and 
that  a  person  receiving  such  a  notice  should  have  a  right  to  respond. 

The  Commission  also  makes  a  number  of  recommendations  that  will 
recognize  and  protect  the  independence  of  public  inquiries  from  the  executive  and 
the  Legislature,  facilitate  public  involvement,  and  enhance  the  effectiveness  and 
efficiency  of  public  inquiries,  while  respecting  the  need  for  fairness,  independence 
and  participation.  Thus,  the  Commission  recommends  that  if  within  thirty  days 
of  its  delivery  to  the  Lieutenant  Governor  in  Council  a  commission's  report  has 
not  been  tabled  in  the  Legislature  or  released  to  the  public,  the  commission 
should  have  the  right  to  release  the  report.  The  Commission  further  recommends 
that  any  individual  or  organization  with  a  genuine  interest  in  any  matter  relating 
to  the  subject  matter  of  an  inquiry  should  be  entitled  to  make  submissions. 
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The  report  consists  of  six  chapters.  In  chapter  1  the  Commission  traces  the 
development  of  the  public  inquiry  as  an  important  instrument  of  government  in 
Canada  and  examines  the  policy  role  of  public  inquiries  in  comparison  to 
alternative  institutions. 

In  chapter  2  the  Commission  examines  the  present  law  of  public  inquiries 
in  Ontario,  including  the  statutory  criteria  for  the  appointment  of  inquiries,  the 
drafting  of  an  inquiry's  terms  of  reference,  the  selection  of  commissioners,  the 
independence  of  inquiries  to  conduct  their  own  proceedings  and  release  their  own 
report,  the  procedure  and  evidentiary  rules  governing  the  conduct  of  inquiries 
(including  the  publicity  and  openness  of  hearings,  standing,  and  notice),  and  the 
procedures  for  judicial  review. 

Chapter  3  deals  with  public  inquiries  and  the  Constitution.  The  first  part  of 
this  chapter  deals  with  the  limits  of  Ontario's  jurisdiction  under  the  division  of 
powers  to  appoint  and  conduct  public  inquiries.  The  second  part  of  the  chapter 
examines  the  effect  of  the  legal  rights  in  sections  7  and  13  of  the  Charter  on  the 
conduct  of  inquiries.  Particular  attention  is  paid  to  their  effect  on  the  powers  in 
the  Public  Inquiries  Act  to  summon  and  compel  testimony  from  individuals  and 
the  production  of  documents  and  other  evidence. 

In  chapter  4  the  case  for  reform  is  set  out.  This  chapter  includes  a 
discussion  of  the  criticisms  that  have  been  made  of  public  inquiries.  It  also 
includes  a  discussion  of  the  classification  schemes  that  have  been  advanced, 
particularly  the  suggested  distinction  between  advisory  and  investigative 
inquiries,  as  well  as  the  various  critiques  that  have  been  made  of  this  distinction. 

In  chapter  5  certain  law  reform  proposals  and  legislation  of  a  number  of 
other  jurisdictions  are  surveyed. 

Finally,  in  chapter  6,  the  major  options  for  reform  are  outlined,  as  are  the 
general  principles  that  should  guide  reform. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


1.  The  conduct  of  public  inquiries  should  be  guided  by  the  following 
principles: 

(a)  The  independence  of  public  inquiries  from  the  executive  and  the 
Legislature  should  be  recognized  and  protected; 

(b)  The  prejudice  suffered  by  individuals  affected  by  public  inquiries 
should  be  minimized; 

(c)  Public  inquiries  should  facilitate  public  involvement;  and 

(d)  Efforts  should  be  made  to  enhance  the  effectiveness  and 
efficiency  of  public  inquiries,  while  respecting  the  need  for 
fairness,  independence,  and  participation. 

2.  All  inquiries  should  have  the  same  range  of  powers  available,  but  an 
inquiry  need  not  use  all  the  powers  available  if  it  considers  any  of  them  to 
be  inappropriate  to  the  nature  of  the  inquiry. 

3.  Sworn  testimony  given  by  a  witness  at  an  inquiry  should  not  be  admissible 
for  any  purpose  in  subsequent  proceedings  governed  by  Ontario  law. 

4.  No  person  should  be  summoned  by  an  inquiry  to  testify  or  produce 
evidence  about  any  subject  matter  in  relation  to  which  an  information  has 
been  laid  against  that  person  and  has  not  been  finally  disposed  of. 

5.  (1)     Everyone  summoned  to  testify  before  a  public  inquiry  should  have  a 

statutory  right  to  refuse  to  testify  on  the  grounds  that  such  testimony 
might  incriminate  him  or  her. 

(2)  The  right  to  refuse  to  testify  in  paragraph  (1)  should  not  be  available 
to  anyone  being  asked  to  testify  about  the  execution  of  official 
governmental  duties  or  to  any  person  who  has  received  from  the 
proper  prosecutorial  authorities  a  grant  of  immunity  from  prosecution 
about  the  subject  matter  of  the  testimony. 
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6.  A  lawful  excuse  for  a  refusal  to  produce  any  document  or  thing  in  a 
person's  power  or  control  should  include  circumstances  in  which  the 
person's  right  of  privacy  outweighs  the  commission's  interest  in  their 
production. 

7.  The  power  contained  in  section  16  of  the  Public  Inquiries  Act  to  apprehend 
and  detain  a  person  who  has  failed  to  attend  at  a  public  inquiry  in 
accordance  with  the  requirements  of  a  summons  should  be  abolished. 

8.  Upon  the  application  of  an  inquiry,  a  judge  of  the  Ontario  Court  (General 
Division)  should  be  permitted  to  issue  a  warrant  authorizing  a  search  for 
any  documents  or  things  only  upon  showing  that 

(a)  the  documents  and  things  are  material  to  the  subject  matter  of 
the  inquiry; 

(b)  the  public  interest  in  obtaining  access  to  such  documents  and 
things  clearly  outweighs  the  privacy  interests  of  the  individual; 
and 

(c)  there  are  reasonable  grounds  to  believe  that  such  documents  or 
things  will  not  be  produced  before  the  commission  in  a  full  and 
accurate  condition  through  reliance  on  the  commission's  power 
to  summon  the  production  of  such  evidence. 

9.  (1)     Where  a  commission  believes  that  a  person  will  be  subject  to  serious 

allegations  of  misconduct  in  public  proceedings  of  the  inquiry,  the 
commission  should  give  the  person  notice  of  such  allegations. 

(2)  Notice  of  an  allegation  of  misconduct  should  include  the  substance  of 
the  allegation  and,  where  appropriate,  any  relevant  evidence. 

(3)  Notice  of  an  allegation  of  misconduct  should  be  given  at  the 
commission's  earliest  convenience. 

(4)  A  person  receiving  notice  of  an  allegation  of  misconduct  should  have 
a  right  to  respond  and,  in  the  commission's  discretion,  personally  or 
by  counsel,  to  cross-examine  witnesses  and  call  witnesses  on  matters 
relevant  to  the  allegations  of  misconduct. 

10.  (1)     A  commission  should  not  make  a  finding  of  misconduct  against  a 

person  without  giving  the  person  prior  notice  of  the  misconduct, 
unless  the  person  has  already  received  notice  of  an  allegation  of  such 
misconduct  in  accordance  with  recommendation  9. 


(2)  Notice  of  misconduct  should  include  the  substance  of  the  misconduct 
and  a  summary  of  the  evidence  relied  upon  by  the  commission. 

(3)  A  person  receiving  notice  of  misconduct  should  have  a  right  to 
respond. 

11.  For  the  purposes  of  recommendations  9  and  10,  "misconduct"  should  be 
defined  as  any  finding  or  conclusion  that  could  reasonably  be  construed  as 
bringing  discredit  on  an  individual. 

12.  A  commission  should  not  be  permitted  to  express  any  conclusion  of  law 
regarding  the  civil  or  criminal  responsibility  of  any  individual  or 
organization. 

13.  (1)     A  commission  should  not  be  bound  by  the  rules  of  evidence, 

including  the  rules  concerning  hearsay  and  opinion  evidence. 

(2)  A  commission  should  have  the  discretion  to  disallow  the  introduction 
of  evidence  or  cross-examination  if  it  determines  that  the  relevance  of 
the  evidence  or  cross-examination  would  be  outweighed  by  its 
prejudicial  impact. 

14.  If  within  thirty  days  of  its  delivery  to  the  Lieutenant  Governor  in  Council, 
a  commission's  report  has  not  been  tabled  in  the  Legislature  or  released  to 
the  public,  the  commission  should  have  the  right  to  release  the  report. 

15.  A  commission  should  have  a  statutory  power  to  retain  offices  and  appoint 
staff,  counsel,  investigators  and  other  personnel  at  rates  of  remuneration  set 
by  the  Lieutenant  Governor  in  Council. 

16.  Commissioners  should  have  the  same  immunity  as  judges  of  the  Ontario 
Court  (General  Division). 

17.  (1)     Every  commission  should  have  the  discretion  to  hold  hearings, 

meetings,  or  any  part  of  them,  in   camera,  or  to  prohibit  the 
publication  of  specified  matters. 

(2)  In  determining  whether  hearings,  meetings,  or  any  part  of  them, 
should  not  be  open  to  the  public,  commissions  should  consider  the 
effect  of  the  publicity  on  the  following: 

(a)      the  ability  of  an  individual  to  be  treated  fairly  in  the  inquiry's 
proceedings  or  subsequent  proceedings; 


(b)  public  security;  and 

(c)  an  individual's  privacy. 

18.  (1)     Any  individual  or  organization  with  a  genuine  interest  in  any  matter 

relating  to  the  subject  matter  of  an  inquiry  should  be  entitled  to  make 
submissions. 

(2)     The  form  and  extent  of  these  submissions  should  be  in  the 
Commission's  discretion. 

19.  A  commission  should  have  the  discretion,  in  appropriate  cases,  to 
recommend  that  the  government  pay  any  of  the  costs  incurred  by  a  person 
or  organization  for  the  purpose  of  representation  before  the  commission. 

20.  A  reporting  date  should  be  imposed  on  a  public  inquiry  in  the  order  in 
council  establishing  its  terms  of  reference. 

2 1 .  Reports  of  public  inquiries  should  be  tabled  in  the  Legislature  or  before  a 
relevant  legislative  committee. 

22.  The  conduct  of  an  inquiry  should  be  under  the  control  and  discretion  of  the 
commission  conducting  the  inquiry. 


